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Continuing Action: wllHnfiness to 
flo one step more increases- 
customer confidence. 


Over the years, businesses have 
developed numerous ways of 
dealing with customer coinplainis. 
The approach may be as simple ns 
having a single person — perhaps 
the owner of llie business — listen 
and respond to dissatisfied cus- 
tomers. Other businesses prefer 
castomer complaint-handling pro- 
grams which back up their in- 
liousc systems with third-party re- 
view. Whatever their scope, 
complaint-handling programs are 
growing in popularity because — 
as we’ve learned in discussions 
with business officials across the 
countiy —effective programs offer 
im|K)rtant benefits for customers 
and businesses alike; 

^ They serve as a real sell- 
ing point. 

Businc.s.ses are always looking for 
new ways to attract customers. 
Letting potential purchasers know 
you have a responsive customer 
satisfaction program is clearly a 
strong selling point. 

^ They keep customers 
satisfied and loyal. 

A national consumer survey showed 
that customers who complained 
about their problem.s and received 
satisfactory results displayed the 
highest degree of continued brand 


loyalty. Tliat’s why many companies 
solicit customer comp]aint.s’. 

* They provide built-in 
warning signals. 

C'omplaints provide eai-ly warning 
.signals that your biisines.s may be in 
violation of consumer laws, .so that 
you can correct the problem 
promptly. 

* They provide valuable in- 
formation. 

Marketing sui-veys are expensive. 
As a sulxstitutc, you can use infor- 
mation gathered through your 
complaint-handling program to 
help evaluate the quality of your 
products, services, and personnel. 

^ They improve government 
relations. 

Businc.sses find that wcll-run 
complaint-handling programs im- 
prove their relation.ships with 
govennnent and private consumer 
protection offices. 

^ They help to correct 
problems quickly. 

An effective complnliU-hundllng 
program give.s a business an oppor- 
tunity to correct customer prob- 
lems before they lead to bruised 
relationsliips, or worse, to lawsuits. 

The goal of this manual Is to 
provide guidance to businesses in 
developing comprehensive com- 
plaint-handling programs. The 
information contained in tlie manual 
is ba.sed on our discussions with 
businesses, customer reactions to 
various complaint-handling tech- 
niques, a thorougli search of the 
existing literature, our recommen- 
dations concerning dispute resolu- 
tion provisions in various legisla- 
tive proposals, and our ongoing 
work with businesses in helping 
them design and evaluate in-house 
and tliird-party complaint-handling 
programs. 

Many readers may already be 
aware of the FTC’s Rule on Infor- 
mal Dispute Settlement [Rule 703, 
16 C.F.R. § 703 (1980)], author- 
ized by the Magnu.son-Moss 
Warranty Act enacted by Congress 
in 1975. This rule sets forth mini- 
mum standards for di.spute re.solu- 
tion procedures which businesses 
may voluntarily incorporate into 



tliRjr written warranties. Our moni- 
toring of the program.s operating 
according to Rule 703 has pro- 
vided additional ideas for imple- 
menting third-party complaint- 
handling programs. This manual 
was written to help you design or 
.select a third-party prograni re- 
gardless of whether you adopt the 
standards set forth in Rule 703. 

Each business has different 
needs and resources and will tliere- 
fore want to sclectacomplaint- 
handling program which accounts 
for the.se factors. In selecting a 
program, we recommend that you 
consider some basic points which 
we describe in the manual. 



Offside: dont he C(iug,ht offside, 
use customer comjdaints as au 
early warning signal. 


The manual is divided into two 
parts. In the first chapter we ad- 
dress procedures for resolving cus- 
tomer complaints within the frame- 
work of the bu.siness (in-house 
complaint-handling programs). 
Most complaints can be handled in 
this manner. We encourage you to 
use our checklist for in-house pro- 
grams to evaluate whether your 
business’ existing program is as 
effective as it could be. We’ve also 
compiled a short bibliography of 
resource materials which discuss 
the nuts and bolts of implementing 
an in-house complaint-handling 
program. 


In the second cliapter wo dis- 
cuss third-party dispute resolution, 
which involves the services of an 
independent person or persons to 
settle complaints that are not re- 
.solvcd by the business’ in-house 
program. Tliis section reviews a 
v'ariety of third-party re.solution 
techniques, gives you an overview 
of current programs, and provides 
a step-by-step guide to the .selec- 
tion of a third-party program. 
References tospeclflc programs are 
provided as examples only and are 
not intended as Commission en- 
dorsements of any of the programs 
mentioned. 

Private third-party dispute 
resolution procedures have been 
used successfiiUy for over fifty years, 
primarily in resolving commercial 
and labor-management disputes. 
In the last decade, the use of public 
and private third-party dispute 
resolution techniques has expaj^dccl 
to a number of new contexts, in- 
cluding medical malpractice, 
domestic disputes, landlord-tenant 
conflicts, inmate grievances and, 
increa.singly, consumer-merchant 
disputes. 

Businesses employing this ap- 
proach have indicated that third- 
party proip^s work well as a backup 
or appeal process for their in-house 
systems, whenever there is an im- 
pediment to agreement — for 
example, when a dispute has be- 
come emotionally charged or when 
It involves complex factual issues. 
In these cases and others, third- 
party programs can provide an 
imp^'a) and inexpensive method 
for settling disputes. 

To date, thlid-party complaint- 
handling procedures have been 
used by every kind of business 
from small and moderate-sized re- 
tailers, manufacturers, and service 
oi^anizations to large corporations, 
and in such diverse areas as hous- 
ing, appliances, automobiles, and 
home furnishings. The automobile 
companies have been especially 
active in this field, and their ex- 
perience seems to indicate that 
third-party programs, while requir- 
ing an initial investment, make good 



Incomplete Pa.ss: a tfilrd-.partu 
system is a good backup luhan 
your in-house complaint progr< 
has dropped the hall. 


business sense in iho long run 
executive of the Ford Motor C 
pany cited some of ibo henofi 
Ford’s Consumer Appeals Boi 
program: 

>!< Both Ford and Us dealers li 
become more rc.sponsivc to le 
mate customer problems. 

>le Ford bollovcs the program 
have a positive bottom-line Imi 
Marketing rc.soarch indicates 
program has broad appeal and 
influonco the buying coitsldoi 
tions of Ford owners as well ( 
owners of competitive produc 

♦ Tile program appears to he 
ing the very positive effect of 
creasing the number of Inwsi 
filed against Ford and its deal 

The Commission hopes to 
continued development and oxj 
mentation by businesses In the 
of consumer-merchant dl.spi 
resolution. The FTC’s Dlspi 
Resolution Program Is ready t 
offer advice, consultation, and 
ther information. 


Contact: 

Lemuel Dowdy (202) 523-16\ 
Kerry Stoebner (202) 523-16^ 
Jill Goodrich-Mahoney 
(202) 523-1670 
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Most businesses attempt to resolve 
customer complaints in-house, 
without resorting to an outside 
organization for conciliation, me- 
diation, or ar})itration services. Since 
no outsiders are involved, an in- 
house program can operate quickly 
and inexpensively. In addition, 
since an in-liouse program naturally 
is identified with the business, a 
program which re.solves com- 
plaints quickly and fairly will build 
customer loyalty. 

Organizing an 

In-House 

Program 

Generally, there are two principal 
method.s of organizing an in-house 
complaint-handling program: 1) die 
centralized approach, which places 
responsibility for all complaints in 
n specific department, and 2) the 
more informal, decentralized ap- 
proncli, which gives ouch employee 
orbraneh office broad responsibil- 
ity for resolving complaints. 

Many busine.sses have found 
their noed.s are best met with a 
combination of the two approaclics. 
One Washington, D.C. department 
store chain, for example, iise.s a 
central consumer affiiirs office to 
handle complaints involving larger, 
more expensive items .such as ap- 
pliances and furniture. Other com- 
nlaints 
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design considerations to evaluate 
your present complaint-handling 
program. Additionally, talk to cus- 
tomers wlio have brought com- 
plaints in the past and ask them to 
assess the way they were treated. 
Were they satisfied with what 
happened, or did they walk away 
from the process feeling dissatisfied? 

Regardless of the in-house ap- 
proach you decide to adopt, it ’s 
good to keep the following checklist 
of design consUferations in 7nind: 

Consistency 

Establish uniform procedures for 
receiving, acknowledging, and re- 
solving complaints. If possible, put 
your policies on paper. Include 
general statements in your policy 
paper (“we will do cverytliing we 
reasonably can to satisfy the cus- 
tomer”) and specific guidelines (for 
example, which employees are au- 
thorized to handle coinplmnts and 
how much discretion they can ex- 
ercise under specific circum- 
stance.s). 

Avoid any procedure that shuf- 
fle.s customers from one deport- 
ment to the next Wliether com- 
plaints are received by mail, 
lelephoiie, or in-person, standard- 
ized complaint forms will ensure 
that all necessary infonnation i.s 
gathered from the start. 

From time to time you may 
want to bring employees togetJier 
for an informal session to discass 
tlic strengths and weaknesses of 
the program. If necessary, offer 
trmning seminars where employees 
can respond to trial situations. 
Monitor your in-house program to 
see how consistently and effective- 
ly it works. 

Accessibility 

Develop ways to publicize your 
program. Some stores use .shopping 
bag inserts to tell customers about 
complaint-handling procedures. 
One retail chain store sends out 
information about its in-house pro- 
gram with its monthly statements, 


booklets, 'two major retail store 
include “hotline” nutnher.s in tin 
warranty information. You may a 
want to promote your complain 
handling policy in advcrlisemen 

In any event he sure tt) coi 
sider tlie special needs of your 
customers. Provide infonnation 
both English and Spaiii.sh, for 
example, if many of your custot 
ers are Spanish-speaking. And I 
all customers make the systen 
simple, clear-, and convenient Coi 
plaints should be accepted duri' 
all hours you’re open for businc 
whether they are filed in-penson 
by phone. If you’re using a cent 
customer relations office, make 
easy to find. If the system is elect 
tralized, encourage sales persom 
to handle complaints coui-leous 
and fairly. If supervisors are need 
to handle complaint.^ that fall o 
side the sales staff s juri.sdictior 
make sure they are available at 
time.s. 

Remember that n customer 
first impj-cssion will often set tl 
tone for whatcvtjr follows. Too oft 
that first impression is negative 
One study found that 54 pcrceni 
the customers who repor ted co 
plaints did not consider the fir: 
person they contacted helpfu 
That’s another reason it’s so im 
portant to brief your sales staff 
al^ut how your complaint-handl 
program operates. 

Promptness 

The longer it takes to resolve a 
complaint, the more time you Ic 
from your business operations a 
the more likely frustrated custo 
ers will take their future busim 
elsewhere. Even if all you do i: 
acknowledge receipt of a complai 
customers will appreciate your 
sponding quickly — within two 
tl\ree days if possible. 

Using form letters clearly c 
down on lime and costs. Many 
small businesses develop four ( 
five form letters for the most fi 


In some instanc(?s, of course, a 
persona! response is called for. 
Where an immediate written re- 
sponse is necessary, such as witli 
problems involving total product 
breakdowns or unsafe conditions, 
consider using mailgrams or 
telegrams. 

Keep things moving along. Set 
time limits and monitor caseloads 
to insure that youi‘ internal time 
schedule is being followed. 

Objectivity 

Mak(i certain the customer has an 
opportunity to present his or her 
case. Each customer also should 
have the chance to answer ques- 
tions or respond to any conflicting 
information received by the 
complaint-handler. 

lo aid in resolving disputes 
involving complex products, such 
as major appliances and other“big- 
ticket” items, consider employing 
staff with expertise in these key 
weas. One large department store 
chain has both a staff of product 
experts who serve as complaint- 
handlers and a special information 
“hot line” cii.stomers can use to 
have questions answered promptly. 
Ba.sic maintenance questions often 
can be handled this way, prevent- 
ing die need for home .seivice 
visits. The store believes this sys- 
tem pj events many small problems 
from developing into major 
headaches. 

A centralized complaint-han- 
dling program insulates the con- 
sumer affairs office from pressures 
felt at tlie retail level. In a decen- 
tralized program, where compen- 
sation is often based on commis- 
sions, employees may be reluctant 
to grant refunds, even where they 
are appropriate, because l efunds 
mean lost commissions. To avoid 
thi.s problem, at least two major 
retail chains with decentralized 
systems prohibit sales employees 
from rejecting complaints without 
referring them to a superior. This 
allows the customer the benefit of 
an informal “appeal” system and 
also helps the store achieve a 
uniform complaint-handling policy. 
If you VC adopted a decentralized 


system, you may also wnnt to con- 
sider a bonus or promotion pio- 
cedure based in part on a .snles- 
person’.s complaint-baiiclling per- 
formance. 

Monitoring 

Data gleaned from an in-bouse! 
complaint-handling program can 
be extremely helpful in a number 
of ways. By systematically analyz- 
ing |)ast complaints you can identify 
particular problem products, sup- 
pliers, stores, or employco.s. Many 
complaint-handling officc-s pre.sent 
their findings in periodic reports 
to management. Other businesses, 
however, are reluelaiil to author- 
ize tlicsc statistical rciiorts. Accord- 
ing to a major study of husine.ss 
complaint-liandling practices en- 
titled “Complaint Handling in 
America: A Final Report,” (con- 
ducted by iliclecbnical Assistance 
Research Program (T'AUP) of 
Washington, DC. under coutract 
from HEW), some bu.sincsses fear 
that reports on complaints would 
]) involve expensive data collec- 
tion, 2) invite regulatory ov legal 
action, and/or 3) antagonize zone 
or branch managers. The .study 
cites several reasons wliy, in mo.st 
instances, these objections me not 
valid: 

□ The expen.se objection is based 
on the mistaken assumption that 
statistical reports must include 
data on every complain I received. 
Much important data can be de- 
rived by using .sampling tech- 
niques which can reduce report- 
ing co.sls significantly. 

□ The value of using statistical 
reports to identify the root causes 
of customer problems far out- 
weighs the risk that tliese reports 
will be ii.sed against the company 
in regulatory proceedings or pri- 
vate legal actions. More serious 
legal problems result when busi- 
nesses fail to correct the causes of 
significant customer problems. 
Many companies have found that 
expeditious settlement of com- 
plaints discourages future liti- 
gation. 

□ If the need for complaint- 
related statistical reports is ade- 



Fair Calch: a fair in-hoii.se 
complaint profiiwn Iwlps you to 
hold on to your customers'. 


qiialely justiried, zone or branch 
managcr.s are less likely to ho 
antagonized when these reports 
arc retiuested by heiicl(iuarlors, 

Small bu.sinc.sses may view any 
kind of statistical analysis of com- 
plaints a.s impractical. As an alter- 
native, they can periodically review 
their complaints. Even thi.s less 
detailed analysis cun point out im- 
portant problem uveas or Imsincss 
trends. 

In addition to analyzing past 
complaints, businesses can peri- 
odically sm-vey customers and em- 
ployees about their perceptions 
and understanding ol' (he di.spiile 
lesolulion program, theii- expecta- 
tions when dealing with each other 
and with the program, their snti.s- 
faction with the program, and their 
suggestions for changes. 

A good in-hoiLse program .should 
be able to handle the hulk of cus- 
tomer complaints. If you wish to 
know more about in-housc com- 
plaint-handling procedures you can 
consult the bibliography found in 
Appendix 13. Tlie rest of this manual 
concentrates on third-party com- 
plaint-handling program.s. Wc see 
these programs as an important 
backup feature to help biisinc.sscs 
rc.solve particularly troublesome 
problems. 


Resolution 

Programs 

Why They’re 

Important 

and 

How They Work 



Third-party dispute resoliition in- 
volves tlie services of an inde- 
pendent person or persons to assist 
in resolving disputes. These pro- 
cedures can provide an impartial, 
low-cost, expeditious method of 
settling disputes which, if left 
unresolved, could result In loss of 
customer patronage or in court 
action. 

We recommend that businesses 
initiallyattcmpt to resolve custom- 
er complaints through their in- 
house complaint-handling proce- 
dures. No matter how well an in- 
house coinplaint-hamlling progroni 
works, however, there are good rea- 
sons to consider supplementing an 
in-house program with a third^arty 
review procedure: 

Impartiality 

In some instances, the impartiality 
of an independent party may be 
necessary to resolve particularly 
intractable disputes. 

Customer Confidence 
This two-step approach to com- 
plaint-handling builds customer 
confidence. Customers see that tlie 
business is willing to let a disinter- 
ested tliird party review its decisions. 

Employee Complaint-Handling 
Performance 

Businesses using third-party pro- 
grams find their in-house complaint- 
handling programs are more 
responsive to customer problems 
because employees realize a third 
party may review tlicir decisions. 

Less Litigation 

Business experience shows that 
litigation declines in instances 
where third-party programs are 
avsiilable. 

Improved Relations with 
Consumer Offices 
State and local consumer protec- 
tion offices have indicated a will- 
ingness to refer customer com- 
plaints to third-party programs 
which they’ve recognized as in- 
dependent and effective. 

The Basic 
Techniques 

Most public and private third-party 
programs use one or more of the 


following well-established dispute 
resolution techniques: 

Conciliation 

An iiidependcnt person brings the 
parties together and encourages a 
mutually acceptable resolution of 
the di.spute. Tlie conciliator nor- 
mally docs not become actively 
involved in negotiations or make 
recommendations regarding a set- 
tlement 

Mediation, 

A mediator is similar to a concili- 
ator but may play a more struc- 
tured and active role. The mediator 
acts as an intermediary, conveying 
each party’s views to the other, in 
an attempt to arrive at a mutually 
acceptable resolution. A mediator 
may propose terms to settle a dis- 
pute but does not have the power 
to dictate a settlement. 
Arbitration 

An independent person or panel 
reviews the facts on both sides of 
the dispute and renders a final 
decision by which both partie.s 
previously have agreed to abide. 
There are also a number of ex- 
perimental third-party programs 
testing one’watj binding arbitration, 
where the business — hut not the 
customer — is bound by the arbi- 
trator’s decisions. 

The chart at the bottom of the 
page shows the flow of complaints 
from the business’ in-house pro- 
gram through a third-party dispute 
resolution process. 


An Overview 
of Current 
Third-Party 
Approaches 

Including Some Cost- 
Benefit Considerations 

Third-party programs in the con- 
sumer-merchant field take a variety 
of forms, ranging from traditional 
mediation and arbitration forutns 
to consumer-industry arbitration 
panels which render decisions 
binding only on the business. Some 
are nin by the businesses them- 
selves, others by public or private, 
independent organizations .special- 
izing in di.spute resolution services. 
Many arc at an experimental stage, 
while others are well-established. 

To familiarize you witli the range 
of current programs, we’ll review 
the basic types and provide ex- 
amples from the business com- 
munity, (Thefollowingdiscttssion is 
not meant as an FTC endorsement 
of any of the programs mentioned.) 
We’ll also stjggest some cost- 
benefit considerations to keep in 
mind. Wo aren’t suggesting you 
adopt any of the programs <Je- 
scribed in a wholesale fashion. 
Rather we recommend you select 
the third-party approach which 
best suits your particular needs 
and those of your customers. To do 
this, use the step-by-step guide 
found in the section on identifying 







Referee: an independent person 
lu/ii) /is(€MS fo si</€s and 
renders a fitud decision. 


the essentials of a third-party 
program. 

Independent programs 
available to all businesses 

Most businesses using third-party 
programs subscribe to an inde- 
pendent organization offering 
conciliation/mediution and/or ar- 
bitration services. A major benefit 
of this approach is the credibility 
such an organization lends to the 
dispute resolution process. 

The Better Business Bureau 
and the American Arbitration 
Association, as well as a growing 
number of state and local govern- 
ment consumer affairs offices and 
citizen-based groups offer concil- 
iation, mediation and/or arbitration 
services. They will accept disputes 
from any business, cither on a case- 
by-case basis or through a pre- 
commitment agreement by which 
a business agree.s to submit all un- 
resolved customer complaints to 
the third-party process. 

These programs ore generally 
widely available. Many offer their 
seroices at no or low cost to the 
business, while all are free to the 
customer. Thousands of small 
businesses across the country use 


these programs to review unre- 
solved customer complaints and 
thus avoid the expense of establish- 
ing their own third-party programs. 

Anotlier advantage in subscrib- 
ing to these programs is that tlie 
costs of advertising the sei-vice are 
generally borne by file third-party 
organization. Sometimes tliough, 
the advertising is limited and may 
not identify businesses by name. 
Many of these programs do offer 
participating businesses tl\e option 
of displaying an “arbitration logo’ , 
dins setting them apart from non- 
participating competitors. 

The Better Business Bureau 
(BBB) has long been active in 
mediating consumcr-merchimt dis- 
putes and in the early 1 970s began 
an active arbitration program in 
dlls area. Mediation and arbitra- 
tion services are offered at over 
100 BBB offices around the co\inlry. 
Funding for the programs comes 
from business membership dues. 
Some offices offer these services to 
both members and non-members. 
Arbitrators are draum from a vol- 
unteer pool composed of a cros.s 
section of the community. Arbitra- 
tors usually can call on volunteer 
experts for consultation and 
inspection. 

The 54-year-old American Arbi- 
tration Association (AAA) is the 
oldest private, nonprofit arbitration 
organization in the country, with 
offices nationwide. Traditionally, 
the AAA has been involved pri- 
marily in commercial and labor- 
management arbitration. During 
the early 1970s the AAA expanded 
into the consumer-merchant area 
and continues to provide arbitra- 
tion services in this area for a fee. 
Tlie AAA is willing to work out 
special fee schedules in some cases, 
although it generally charges about 
$150 to $200 per case. Two of the 
major attractions of the AAA’s pro- 
gram are its e.stablished reputation 
and the fact that its arbitrators are 
usually experts in the subject 
matter of the dispute. 

The 1970s also spawned a 
number of publicly sponsored third- 
party programs which offer free 


sei-viccs to both businesses lu 
cusloniers. Mediation and coi 
iation service.s are aviulal)lo thn 
nearly all local and state const 
protection olTice.s. Wliile mbili J 
sci-vices are not as widespread 
number of consumer affairs of 
offering arbitration is growinj 
list of consumer al fairs offic 
offering arbitration programs 
be found in Appendix F.) Cili 
based organizations such as h 
school assistance centers and 
sumer organizations ai e addili 
sources of free mediation and 
cilialion services. A major ad' 
tage of these publicly-sponso 
programs is their lack of busi 
affiliations, wliich tends to enh 
tJic progtam’s credibility in tl 
eyes of the public. 

The tailored approach 

Many of the organizations wt 
mentioned are also willing to t 
a third-party di.sputc resoluti 
program for n parllcuhu' busii 
If your busines.s .secs a compel 
value In mai’keling your own 
putc resolution program, but s 
the credibility and experll.se 
come.s from affiliation with ai 
dependent third parly, consii 
this approach. 

A tailored program can be 
ly expensive when you call oi 
services of the American Arbitr 
Association or the BBB. Both 
ganizations, however, are exj 
icnced and can adapt their ser 
to your needs. As mentioned 
fore, the AAA’s arbitration foe 
between $150 to $200 per c 
unless special amingements 
be made. The BBB’s arbitrati 
fees for individualized progr 
run somewhat less but proba 
still will be $70 or more per 
Mediation costs can nin cons 
ably less. The only additiona 
is advertising your program. 

The General Motors pilot' 
party programs provide an exa 
of the tailored approach. The 
provides mediation and, wli 
necessary, arbitration servict 
customer complaints which i 
resolved through GM’s in-hc 
complaint-handling proced 


Two of the pilot programs bind 
only the company, while the re- 
maining three hind both sides. GM 
handles the advertising costs for all 
its programs. 

If you ’re looking for less expen- 
sive tailored programs, talk to your 
local or state consumer affairs 
office. A growing number have in- 
dicated an interc.st in providing tliLs 
type of service free or at minimal 
cost to busines.scs. It’s also likely 
you’ll bcneBt from a cei’tain amount 
of free promotion through public 
service announcement.s and the 
like. 

The industry-wide approach 

A number of businesses subscribe 
to programs which liandle cus- 
tomer complaints for a particular 
industry. Such shared arrange- 
ments may not offer any one busi- 
ness a comnetitive edge. But 
industt'y'Wiae programs can offer 
clear economic benefits becauk all 
operating expenses are shared by a 
broad membership. A group of sub- 
.scribers, for example, can buy the 
expert services of an independent 
dispute resolution organization, 
while tbi.s miglit prove prohibitively 
expensive for any individual sub- 
scriber. Moreover, the presence of 
an independent dispute resolution 
organization increases the credi- 
bility of the program. An additional 
benefit of the industry-wide ap- 
proach is the opportunity to parti- 
cipate-in-industry-wide advertis - 
ing campaigns. 

One example is Project Auto- 
line, which was set up by eleven 
domestic and foreign automobile 
manufacturers in 1979 and cur- 
rently operates in three cities. 
Project Autoline places great 
emphasis on telephone mediation 
with binding arbitration as a final 
resort. The program is administered 
by the BBB and funded by the 
participating businesses. 

The nationwide Home Owners 
Warranty Program (HOW), which 
was e.stablishcd by the National 
Association of Homebuilders in 
1974 and is available to member 
builders, administers its own con- 
ciliation program. Unresolved 


complaints arc referred to the 
American Arbitration A.ssociation, 
whose decisions are binding only 
on the builder. The HOW program 
is the only program that has offi- 
cially adopted the FTC’s Rule on 
Informal Dispute Settlement. The 
HOW program now covers over 
600,000 homes in 49 states. 

A third example of the industry- 
wide approach is consumer action 
panels, such as the Major Appli- 
ance Consumer Action Panel 
(MACAP), the Furniture Indusliy 
Consumer Action Panel (FICAP), 
and the Automotive Consumer 
Action Panels (AutoCAP). All of 
these panels, established in 1973, 


operate on a nationwide basis and 
are appointed and administered by 
industry trade associations. MACAP 
and FICAP offer mediation by the 
trade association staff. If necessary, 
the panel members issue an advis- 
ory settlement opinion which is 
not binding. AutoCAP, adminis- 
tered by an association of domestic 
automobile dealers, also offers 
mediation by the trade association 
staff. Improved procedures were 
developed recently for AutoCAP 
panels, providing among other 
things that panel decisions are 
binding on the automobile dealers 
but not customers. 

The American Automobile 
Association (AAA) administers an 
industry-wide program with a 
somewhat unique flavor. A con- 


sumer membership organization, 
the AAA identifies, through promi- 
nently displayed logos, local auto 
repair shops whose high quality 
facilities are approved for its mem- 
bers. Local auto repair shops may 
apply for membership and, if ac- 
cepted, must agree to comply with 
tlic program’s rules, including sub- 
mitting all customer disputes to 
one-way binding, tliird-party arbi- 
tration. An AAA-designated auto- 
motive expert mediates and, if 
necessary, arbitrates any repair 
disputes which ari.se. AAA operates 
this program in 13 states with over 
650 repair facilities participating 
in the program. 


Programs administered by 
the business 

Any firm large enough to have a re- 
gional or national network of of- 
fices may find it economical to 
administer it.s own third-party pro- 
gram. As long as the program i.s 
viewed as fair and objective, it 
should be able to recruit qualified 
volunteer panel members from a 
number of sources, including edu- 
cational institutions and consumer 
affairs offices. The company can 
supply administrative and support 
staff and office space, thus mini- 
mizing program costs. 

Advertising costs for individu- 
ally-run programs may be high, 
especially at the outset when cus- 
tomers aren’t familiar with the 
services being offered. Later, pro- 
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'iamePlan: The slralcfiy of some bit.'iinesse.s is to use public i>rograms to 
mvrease credihiliiu with customen 


gram advertising can he dovetailed 
with the business’ regular advertis- 
ing. While there may be a competi- 
tive advantage in offering a 
company-run program, this maybe 
ofTset by the possibility of reduced 
credif)i1it>' in the eyes of those who 
question the impartiality of a third- 
party program operated and funded 
by business. 

To date, the only third-party 
programs administered by busi- 
nesses are the ones operated by 
Ford Motor Company and Chrysler 
Corporation. These programs are 
still in the experimental stage and 
are geographically limited. Ford 
operates seven programs available 
to twenty-five percent of domestic 
Ford owners. Chrysler currently 
operates twenty programs. Both 
programs arc free to the customer: 

Ford has established “appeals 
boards”, which review tho.se cus- 
tomer complaints that cannot be 
resolved through the company’s 
in-house procedures. The boards 
are appointed by the companyand 
each consists or two Ford dealer 
representatives and three con- 
sumer represetjialivcs. Decision.^ 
are by majority vote and are bind- 
ing on Ford and its dealers but are 
not binding on the customer. 

Chrysler’s program, while en- 
couraging the dealer and the cus- 
tomer to resolve complaints in- 
house, does not require a customer 
to go through in-house procedures 
before taking a complaint to its 
“Castomer Sati.sfaction Board.” 
The program is patterned after the 
FTC’s Rule on Informal Dispute 
Settlement, although Chrysler has 
not officially adopted the rule by 
including notice of its program in 
its written warranty. Chrysler’.s, 
boards are similar in makeup to 
Ford’s, but only the consumer 
representatives vote. Board deci- 
sions are l)ihding only on Chrysler 
and its dealers. 

Further cost considerations 

Whether you are thinking of setting 
up your own program or sub.scribing 
to exisiting third-party services, 
there are two general cost con- 
sideration.s to keep in mind: 


^ Most organizations and busi- 
nesses administering dispute reso- 
lution programs offer their services 
at no cost to the ctdstomer. There 
are a number of reasons for fol low- 
ing this practice: 

A customer with an unresolved 
complaint understandably will be 
reluctant to spend any more money 
to receive what he or .she feels 
should have been delivered in the 
fij'st place. This is particularly true 
when the product or service in 
question is under watranty. 
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False Start: Avoid a false start by 
considering these eight essential 
points. 


Second, while a substantial fee 
may deter frivolous complaints, it 
will also discourage customers with 
legitimate complaints who feel they 
cannot afford (he process. More- 
over, business experience with third- 
party programs indicate.s that fri- 
volouscomplainlsare relatively rare. 

* Consider the economic benefits 
of using conciliation or mediation 
before resorting to arbitration. More 
than half of all unresolved disputes 
are settled by conciliation or medi- 
ation, and the .simplicity of these 
procedures minimizes the admin- 
istriUive costs. 'fhe BBB, for example, 
report.s that the estimated cost of 
mediating a dispute is $15. 


Identifying the 
Essentials of a 
Third-Party 
Program 

While third-party programs com- 
in many different forms, successfi 
programs have certain element.s ii 
common. We have identified th 
following eight essential points as 
guide to third-party program.' 
Whether you design your own pre 
gram or subscribe to an existin 
program, we recommend consic 
ering each of the following point: 

Mediation/conciliation as a 
effective first step. 

Arbitration as a final decisior 
making step. 

Selection of a credible and corr 
petent third party. 

^ Selection of fair arbitration pre 
cedures. 

^ Promotion of customer awari 
nes.s and use of the program. 

>l« Enforcement of agreements ( 
decisions by the third party. 

Measures to ensure promptnes 

♦ Follow-up and recordkeeping I 
maintain effectiveness. 

Mediation/ 
Conciliation as 
an Effective 
First Step 

Using mediation or conciliatioi 
before submitting a dispute to fin 
decision-making can work to mal 
dispute resolution faster, more 
efheient and more satisfactory fc 
everyone involved. 

Because formal procedures a; 
kept to a minimum, mediation/co 
ciliation is an expeditious and 
inexpensive process. The mediate 
conciliator has no formal authori 
to impose a decision; any resolii 
tion is based solely on the partit 
agreement. This creates little nee 
for restrictive legal safeguards c 
lawyers. Parties can deal directl 
with each other in an unencum 




Successful try; customers are more 
satisfied with the outcome when 
y^lcen some control of the ball. 


bered manner. Mediation/concil- 
iation can be scheduled at the 
parties’ convenience to minimize 
to.st wages and aggravating waits. 
Significantly, one industry-wide 
program has found that mediation/ 
conciliation takes only one-third sis 
much administrative lime as arbi- 
tration, to say nothing of the time 
saved by the parties themselves. 

Furtlienmore, the vast majority 
of claims can be resolved during 
mediation/conciliation. For in- 
stance, one recently-established, 
industry-wide program experiences 
a 90 percent settlement rate at the 
mediation/conciliation stage. Even 
if the mediation/conciliation effort 
is unsuccessful, it helps the parties 
narrow the issues, which in turn 
speeds the arbitration process, 

In contrast to arbitration, where 
there is an imposed settlement, 
mediation/conciliation allows the 
parties themselves to agree on the 
result. Not surprisingly, the partici- 
pants tend to be more satisfied 
with an outcome they helped shape. 
Experience has shown that the 
overall level of satisfaction for 
mediation/conciliation agreements 
is usually much higher than for 

arbitration decisions. Furthermore, 
1 . . _ .1 _ 1 . . . 1 . 


by the parties, it is much more 
likely to be followed. 

Mediation/conciliation 
by phone 

Mediation orconciliaUon by phone 
may be the quickest and least time- 
consuming option. The use of an 
“800” telephone number makes it 
economic^ to serve a wide geo- 
graphical area from a single loca- 
tion. A few well-trained mediators/ 
conciliators can handle a high 
volume of complaints in a short 
period of lime. A single, compe- 
tent administrative assistant can 
manage support taslcs such as phone 
Inquiries, recordkeeping, and 
follow-up calls or letters. 

In-person 

mediation/conciliation 

Despite the cost advantag,es of tele- 
phone medialion/concilinrion, in 
many cases in-person mediation/ 
conciliation may be more effective. 
Many people simply communicate 
better in-person, and often both 
sides are more receptive if they 
find themselves face to face with 
one another. Eliminating the option 
of a personal conference may 
inadvertently channel some com- 
plaints to the more costly arbitra- 
tion stage. 

The need for in-person media- 
lion/conciliation becomes partic- 
ularly important when complaints 
call tor inspection of products or 
work performed. In one industry- 
wide program where the majority 
of disputes deal with the quality of 
home construction and repairs, the 
conciliation hearing routinely is 
conducted at the customer s house. 

Arbitration: 
Reaching a 
Final Decision 

This brings us to the final stage in a 
third-party program — arbitration. 
There are several compelling rea- 
sons for including arbitration as 
part of a third-party dispute reso- 
lution program. First, not all com- 
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mediation/conciliation. Second, 
customers may be more willing to 
participate in a dispute resolution 
program if they know they can 
obtain a final decision through 
arbitration if mediation or concilia- 
tion is unsuccessful. Finally, merely 
offering the option of arbitration is 
likely to induce the parties to reach 
an agreement between themselves 
and thereby maximize the number 
of cases settled through media- 
tion/conciliation. 

There are two important de- 
cisions to make with regard to the 
arbitration process. First, there is 
the question of whether to use a 
binding or a one-way binding 
arbitration process and second, 
whether to precommit your busi- 
ness to arbitrate customer com- 
plaints that cannot be resolved in- 
house. 

Binding vs. one-way binding 
arbitration 

Traditionally, the arbitration proc- 
ess hasbeen oindingon both parties. 
However, an increasing number of 
busines.ses are experimenting with 
arbitration which is binding only 
on the business. 

Although binding arbitration 
offers a strong guarantee of finality, 
many businesses find that the same 
degree of finality is achieved by 
agreeing to bind themselve.s, but 
not their customers, to the arbitra- 
tor’s award. According to current 
evidence, the appeal rate by cus- 
tomers in these one-way binding 
systems appears to be the same as 
in binding systems. 

Businesses using one-way 
binding systems have found that 
this approach can lend considerable 
credibility to both the resolution 
process and the business itself. In 
agreeing to bind itself, but not the 
customer, the business is Inform- 
ing the public that it places a great 
deal of faith in the fairness of the 
program decisions. This in turn 
leads the customer to believe that a 
fair hearing will follow. 

The more closely allied a dis- 
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sponsoring business, the more cus- 
tomers are apt to be wary of poten- 
tial bias in the decision-making 
process. This can lead to customer 
reluctance to u.se the program. 
Consequently, if a business plans 
to administer its own program, or 
use a program sponsored by a trade 
association or other business- 
supported organization, we suggest 
that it seriously consider the value 
of a one-w5iy binding approach as a 
means of building customer confi- 
dence. A.lthough a binding system 
administered by a totally inde- 
pendent dispute resolution service 
would probably appear fair to most 
customers, businesses using these 
services may still wish to consider a 
one-waybiiidingapproach —given 
the low rate of appeal — to maxi- 
mize customer confidence in tlie 
program. 

Precommitment of busi- 
nesses to arbitration 

An excellent way to convince cus- 
tomers that a business is committed 
to fair and final resolution of all 
customer complaints is to assure 
uniform access to an arbitration 
progi-um. A Imsiness can do this by 
precommitting itself to using tlie 



Holding: businesses should hold 
themselves to all arbitration 
decisiotus. 


program whenever a complaint 
can’t be resolved througli its in- 
house system. While your business 
ma)' make use of a third-party pro- 
gram only on a selected basis, it is 
preferable to let easterners know 
that you are committed to media- 
tion/conciliation and arbitfiition 
whatever the circumstances. It 
indicates your company is serious 
about resolving all complaints 
brougiit before yoa Over 20,000 
businesses have chosen this option, 
precomllting themselves to arbi- 
trate all unresolvable disputes 
under tlic BBB arbitration 
program. 

A business can precomniil it- 
self by promising in its sales con- 
tract to submit all unresolved 
complaints to arbitration and to 
abide by all arbitration awards. 
Alternatively, this obligation can 
be stated in an agreement between 
the business and the third-party 
organization administering the 
arbitration process. Information on 
a company s precommitn-jenl policy 
can be given to customei-s either at 
the point of sale or when a dispute 
ari.ses. 

Note: Arbitration is a serious 
last step In die complaint resolu- 
tion process and must be handled 
carefully. The parlies should know 
tliat submitting disputes to binding 
arbitration means; 

5k Botli parties give up their 
right to sue or defend themselves 
in court 

♦ Arbitrators are not required to 
base their decisions on legal prece- 
dent and existing law's. 

sk In most jurisdictions, the de- 
cision of the arbitrator can be 
enforced in court. 

sk The arbitration decision itself 
can be appealed only under limited 
circumstances, such as when an 
award is obtained by fraud, when 
bias on tlie part of the arbitrator is 
demonstrated, or when an arbitra- 
tor has exceeded his or her powers. 

Although we suggest that busi- 
nesses precommit themselves to 
arbitrate future disputes with cus- 
tomers, it does not follow that 


customers should be precommitted. 
Before establishing or participating 
in a dispute resolution program 
which include.s binding arbiUation, 
a company wall naturally consider 
fully the legal implications of arbi- 
tration and the difference bertveen 
an arbitration hearing and a court 
case. On the other liand, it is far 
less likely that customers, at the 
point of purchase, will focus on the 
legal consequences of binding 
arbitration. 

A customer’s ignorance of the 
legal effect of binding arbitration 
may be fatal to the arbitration 
agreement. In order for courts to 
uphold arbitration awards, custom- 
ers must have made a knowing 
waiver of their right to trial. If 
tlienj’.s any que.stion about an indi- 
vidual’s waiver, the preconimit- 
ment agieement maybe vulnerable 
to challenge a.s an infringement of 
the customer’s due process rights. 

Therefore, we suggest ihaf if 
you adopt a binding arbitration 
program, uou offer customers the 
choice of binding arbitration only 
after a dispute has arisen. This is 
the point at which customer.s are in 
a position to consider the legal 
ramifications of selecting binding 
arbitration. When fully advised of 
the advantnge.s of arbitration, most 
customers will probably elect to 
take part in the process. Neverthe- 
less, tliere may be instances when 
customers decline binding nrbitva- 
tior, lo preserve their right to sue in 
court. In any event, it is ques- 
tionable whether customers should 
be required to forego their l>asic 
right to settle di.sputes in court as a 
cost of doing business with a 
company. 

If you do adopt a binding arbi- 
tration program, customers should 
receive a written disclosure of the 
legal consequences of selecting 
arbitration (noted above) and a Full 
explanation of the arbitration 
process before they agree to par- 
ticipate. Additionally, customers 
should be informed of the legal 
alternatives, such as small claims 
court, which they wall forego in 
choosing binding arbitration. 


Selecting a 
Credible and 
Competent 
Third Party 

The mediator/conciliator 

Successful use of a third party ulti- 
mately depends on the indepen- 
dence of the mediator, conciliator, 
or arbitrator. If you are administer- 
ing your own program, avoid using 
your own employees as mediators/ 
conciliators, if at all possible. How- 
ever, if you choose to designate 
employees as mediators/concilia- 
tors, they should not be used in 
instances where tliey were pre- 
viously involved in the dispute. 
You should also avoid selecting 
employees with duties that might 
inhibit their ability to serve as a 
disinterested party. 

Differing roles for the 
mediator/conciliator 
and the arbitrator 

Conciliation/mediation and arbi- 
tration are different — both in 
theory and in practice. The indi- 
vidual who attempts to fill both 
roles may compromise the fairness 
and effectiveness of both. 

In mediation, where accom- 
modation is the goal, both sides 
must be frank in identifying areas 
open to compromise. The medi- 
ator/conciliator acts as a facilitator 
of discussion and negotiation be- 
tween the parties. During arbitra- 
tion, however, both sides assume 
adversarial roles and attempt to 
persuade the arbitrator that they 
are right. The parties aren’t likely 
to come forward with compromise 
proposals if they believe the 
mediator/conciliator will later 
serve as arbitrator and possibly 
hold this information against them. 
There is the risk the mediator/ 
conciliator may harbor a lingering 
partiality toward the party who 
showed the greatest willingness to 
compromise during mediation/con- 
ciliation — an attitude which has 
nothing to do with a determina- 
tion as to whether the party is right. 
Additionally, it is important that 


the arbitrator assume a disinter- 
ested attitude toward the case; but 
this may be hard once that person, 
as mediator/conciliator, has ex- 
pressed strong views concerning a 
reasonable settlement. A good 
mediator/conciliator will often sug- 
gest avenues for compromise, while 
a good arbitrator must remain 
neutral and cannot participate in 
settlement negotiations. Finally, 
persons who perfonn both roles 
and are affiliated with one of the 



Encroachment: try to separate the 
mediators and the arbitrator's 
rotes. 


parties, would be in a good position 
to subtly exercise bias in tlie process. 
For these reason.s, it is desirable to 
have different people conduct the 
medialion/conciliation and the 
arbitration phases. If the roles are 
combined, however, fairness sug- 
gests that the third party be com- 
pletely independent of the busi- 
ness and that he or she receive 
extensive training in methods which 
minimtec the hazards of perfonn- 
ing these diverse roles. 

Provide adequate training 

Given the dynamic role a medi- 
ator/conciliator plays, training is 
essential. Involvement with the 
parties must be tempered with 
objectivity to assure that the medi- 
ator/conciliator is understanding, 
yet independent. 

The Federal Mediation and 


Conciliation Sei-vice, with regional 
offices in several parts of the coiin- 
tiy, off(.*rs training session.s to both 
public and private groups. For more 
information, contact the Sei-vicc at 
2100 K St.. NW, Washington, D.C. 
20427, (202) 653-5240. The 
American Arbitration Association 
also offers mediation and arbitra- 
tion training courses at its offices in 
New York, Cliicago, and Los An- 
geles. If you’re interested, contact 
tlie AAA at 140 West 51st Street. 
New York, N.Y. 10020, (212) 484- 
4000. 

The arbitrator 

There arc th ree basic tyi)es of arbi- 
trators currently used in eonsumer- 
merclmnt arbitration: the selected 
arbitrator, the appointed panel, and 
tlie appointed expert. 

The selected arbitrator(s| 

Under tlie traditional arbitration 
approach, used by the BUB, the 
American Arbitration Association, 
and most state and local dispute 
resolution programs, the customer 
nnd llie business .select tlie arbitra- 
tor(s). Each party is given a list of 
nrliitrators drawn from a volunteer 
pool, with liiographical data on 
each, and asked to order the names 
by preference. If they are unable 
lo agree on a mutually acceptable 
arbitrator, each party selects one 
individual, and tliose two select a 
third to fonn an aibitiation panel. 
I’he arbitrator’s decision is based 
on an oral hearing at wliicli both 
parties present their cases. 

Some sponsoring organizations 
prefer to have the parties make 
their selections from a pool of arbi- 
trators with expertise in the area 
of the dispute. Others maintain a 
pool of arbitrators with diverse 
backgrounds, including business- 
people, retirees, professionals, and 
homemakers. In most cases a sep- 
arate pool of volunteer experts 
recruited from non-industry source.s 
is available to assist tlic non-expert 
arbitrator with teclinical question.s. 

Parties are likely to view an 
arbitrator they’ve chosen them- 
selves as highly credible. However, 
the value of being able to select the 
arbitrator depends to a great extent 



on the credibility of the pool If a 
broad'liased pool is used, it is 
important to have balanced repre- 
sentation. For example, too many 
businesspeople in a pool may 
frighten off customers and subject 
the program to criticism of bias, 
particularly in a business-sponsored 
program. Too many attorneys, on 
the other hand, might discourage 
those who arc wary of a court-like, 
formal hearing. Programs which 
use an expert pool should draw as 
many experts as possible from non- 
industry sources to help insure 
their independence. 

One footnote: a potential dan- 
ger of the selected arbitrator ap- 
proach is that parties who use the 
program frequently may be able to 
predict which arbitrators are likely 
to rule in their favor. To discourage 
this, the administering organiza- 
tion should make its pool as large as 
feasible and rotate arbitrators to 
reduce the chances of the same 
individual being selected by a spe- 
cific party more than once. 

The appointed arbitration 
paitol 

Under the second approach, the 
administering organization appoints 
an arbitration panel which decides 
all cases that reach the arbitration 
stage. Under current programs, 

' panels consist of non-industry ex- 
perts, consumers, and industry 
representatives who volunteer 
their services. Panels meet peri- 
odically, usually once a month, to 
rule on customer complaints based 
on written submissions from both 
parties, 

The panel approach has several 
advantages. Panels which include 
expert as well as non-expert mem- 
bers are likely to make decisions 
that are both fair and technically 
well-founded. Decisions are also 
likely to be more reliable when 
reached by more than one decision- 
maker. 

To operate a panel as well in 
practice as in theory, consider these 
factors: 

As with a selected arbitrator, 
panel members should be objective 


and independent To help insure 
their independence, panel mem- 
bers should be given complete 
autonomy in reviewing and decid- 
ing cases. 

sjj We suggest (hat in panels con- 
sisting of both industry and consum- 
er representatives, a majority be 
consumers. In particular, it would 
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Illef^al Formation: establish a 
panel with balanced (earn 
membership. 


be desirable if one of the consumer 
representatives is a technical ex- 
pert who has no association — 
formal or otherwise — with the 
business, and is willing to lend a 
balance to the observations and 
conclusions mode by industry rep- 
resentatives on the panel. We also 
suggest selecting the remaining 
consumer representatives from 
local groups or public agencies 
which are likely to have the con- 
fidence and trust of customers. 

^ Businesses that have used in- 
dustry/consumer panels feel that 
industry representatives provide 
valuable input into the decision- 
making process because of their 
practical experience and technical 
knowledge. As an alternative to 
the usual industry/consumer panel 
makeup, using an all-consumer 
panel (one of whom would be a 
technical expert) can lend added 
credibility. 


the credibility that stem.s Irom 
careful pane! selection can be 
heightened by publicizing the panel 
members’ credentiahs. Consider 
including their professional back- 
ground and affiliation.s in your 
advertising. Particularly in pro- 
grams where decisions are based 
solely on written submission.s, tliis 
kind of visibility hclp.s customers 
gain confidence in the decision- 
makers. 

Most panels reach tlieir decisions 
ba.scd on majority vote. An alter- 
native being used by at least one 
company is allowing only the con- 
sumer representatives to vote. Al- 
though this alternative approach 
may not be necessary to create an 
appearance of fairness, it can help 
engender customer confidence in 
the program while preserving the 
technical and practical contribu- 
tion of industry rcprc.sentatives. 

The appointed expert 

The third approach in consumer- 
merchant disputes is for the ad- 
ministering organization to appoint 
an arbitrator who is an expert in 
tlic subject mutter of the dispute. 
There are two main advantages to 
this approach. First, many parties 
have greater confidence in an ex- 
pert as arbitrator than in a layman, 
particuhu'ly in cases which involve 
technical questions. Second, when 
the administering organization 
rather than the parties themselves 
makes the selection, it eliminates 
the potential problem of a fre- 
quent participant being able to 
select a sympathetic arbitrator. 

The success of the appointed 
expert abroach depends greatly 
on whether the parties perceive the 
appointing organization and its 
arhitrator(s) as trtdy independent 
and credible. The American Auto- 
mobile Association’s Approved 
Auto Repair Program achieves this 
by making the arbitrator clearly 
accountable to both parties in the 
dispute. The AAA relies on a con- 
sumer-based membership, so if the 
expert arbitrator who is appointed 
to decide disputes between AAA 
members and AAA-approved re- 
pair facilities appears to be incom- 




potent or biased in favor of repair 
sliops, AAA membership will likely 
drop. On the other hand, if the 
iubitrator appears to favor the cus- 
tomer unjustly, repair facilities will 
withdraw from tlie AAA repair shop 
certification program. 

Ilegordless of the arbitration 
approach chosen, the decision- 
makers can benefit from training in 
basic dispute resolution techniques. 
It’s also useful for the arbitrator to 
know basic contract and consumer 
law. 


Choosing Fair 

Arbitration 

Procedures 



UnsportsmanI Ike Conduct : 
choose fair arbitration procedures 
to acoid unsportsmadlike conduct. 


wrong emphasis. A customer, after 
receiving notice of a negative 
deci.sion, may suspect that the case 
was lost because the panel didn’t 
receive or understand all the facts. 
For these reasons, such programs 
should not foreclose the option of 
allowing oral presentations in cases 
involving complex disputes or in 
other cases where oral presenta- 
tions would enable tlie panel to 
better understand thecase. Ev«m if 
written submissions are relied upon 
exclusively, panel members should 
be able to submit questions to either 
party in order to clarify the areas of 
dispute. 

He The written submissions format 
may he criticized if the parties do 
not have an opportunity to respond 
to paeh other’s version of the dis- 


Up to this point we have consid- 
ered several basic questions in 
designing or selecting a tliird-pttrty 
dispute resolution program, includ- 
ing whether to choose a binding or 
one-way binding system and what 
type of dcclslon-maker to use. Our 
next step is to addre.s.s a numl)er of 
procedural issues, the first of which 
is whether the program should 
base its decisions on written sub- 
missions or oral presentations. 

Written submissions 

A number of current programs — 
particularly those using aroitratlon 
panels — use a written submission 
format. Decisions are rendered on 
the basis of written statements 
submitted by the parties. In one 
industry-wide program for example, 
the panel receives the customer’s 
complaint along with a complete 
service and repair record of the 
product and a statement from the 
dealer. After reviewing the Pile, the 
panel is free to ask the parties for 
additional information or to re- 
quest an inspection of the product 
in question. 

The written submissions ap- 
proach has a number of advantages: 

H< Written submissions can usually 
be reviewed quickly. 

air MiitvkAfi-tiic r>Qcac Ka rpvipu/prl 


Jk Parties don’t have to take time 
from work or incur the expense of 
traveling long distances for a 
hearing. 

H* Written siii>missions ;tre generally 
le.ss expensive for the administering 
organization to proce.ss than oral 
presentations. 

H< Some customers prefer written 
submissions because they have an 
opi>ortunity to review their pre- 
sentations and make corrections or 
additions. 

There are, however, a number 
of possible drawbacks to a written 
suomissiom format: 

Clearly this approach does not 
work as well for customers who are 
cither poorly educated or don’t 
speak English. In these cases, the 
sponsoring organization can con- 
duct oral hearings, with an inter- 
preter if necessary, or make ar- 
rangements with state and local 
consumer agencies, or assign its 
own administrative personnel to 
assist customers in drawing up 
their complaints. 

Programs that rely on written 
submissions are vulnerable to alle- 
gations that both sides weren’t fairly 
presented. A summary of the case 
presented by a designated panel 
member or administrative staff 
runs the risk of not including all 


putc. One program has imple- 
mented procedures to address thi.s 
problem. When contradictory in- 
formation is submitted, the panel 
discloses this information and its 
source to both parties and offers 
them an opportunity to re.spOTjd. 

H* If panel members are not given 
ample time to review the files be- 
fore they meet, there’.s a danger 
that the panel member .summar- 
izing the case may exert a dis- 
proportionate influence on its 
t utcome. 

Oral presentations 

The more traditional and prevalent 
approach to case review is oral pre- 
sentation by the parties. After both 
sides explain their positions, they 
are free to call witne.sses, to present 
supporting documents, and to cross- 
examine each other’s witnesses. 
The arbitrator, generally through 
active questioning, assists the 
parties with their presentations and 
thereby assures that all relevant 
facts are presented. 

Oral presentations are more 
credible than written .submissions 
in the eyes of some customers. 
They are able to present their own 
cases and have an opportunity to 
question and confront the other 
party. After an oral hearing, most 
customers walk awav feeline that 



Oral PrescnlatUm are more credihle ihnn written submissions' in the eyes 
of some customers. 


If you choose the oral presentation 
approach: 

Create a relaxed almospliere, so 
that Iroth sides are able to present 
arguments and evidence in an 
open manner. 

its Maintain a balance between 
simple, .sb-.iightfoi'ward procedures 
and formal saf(^g\iards. For example, 
svhile formal pre.sentations .slioulcln’t 
be required, die customer should 
be encouraged to say something 
more than, “It doesn’t woik.” In- 
structing the customer to explain 
the situation a.s thoroughly as 
possible, svithout requiring that the 
problem be stated in technical 
language, is a good first step. Opti- 
mally, a stair person should he on 
hand to help customers organize 
their cases. Before tlie hearing, 
l)oth parties should receive con- 
cise written instructions on making 
an oral presentation. 

^ Make the tlnu; of the hearing 
convenient. Evening and weekend 
hearing hours should l)e available. 

♦ Don’t dismiss the possibility of 
conducting oral hearings in .scat- 
tered rural area.s. This is sometimes 
difficult and expensive, but it can 
be done. One large firm witli a 
.stnlesvide program uses innovative 
procedures sueh as hearings con- 
ducted by telephone conference 
calls and a pool of “circuit-riding” 
arbitrators who conduct hearing.s 
at locations convenient to the 
customer. 

Legal representation 

The advisability of representation 
by counsel in oral hearings is a 
particularly difficult question. 
Having a lawyer present the case 
obviously ofTers advantages. At the 
same time, however, it can hamper 
the speed and informality of the 
dispute resolution process. Furtlier- 
more, allowing lawyers to be pres- 
ent often works against the cus- 
tomer, since businesses are better 
able to afford attorneys and are 
more apt to employ them, One 
solution is to permit legal repre- 
sentation for the business only if 
the customer has a lawyer, a policy 
adopted by several small claims 


courts. It s important to remember 
that if a program doesn’t allow for 
represenlnllon by counsel, .simpli- 
fied procedures and an active and 
helpful arbitrator will be all the 
more necc-s-sary. 

Representation bynon-Iawycrs, 
on tlie other hand, i.s often desirable. 
Many customers lU'cn’t accustomed 
to speaking in public, and the assist- 
ance of a friend or relative as a 
spokesperson can be of great help. 
This possibility can be suggested to 
the customer at the time the com- 
plaint is filed- 

While limiting legal represen- 
tation in oral hearings places the 
partie.s on a more equal footing, an 
arbitrator must .still be sensitive to 
tlie advantages enjoyed by a party 
who uses the forum ircquciilly. An 
arbitrator cun help achieve a bal- 
anced presentation by interjecting 
questions and eliciting information 
from both parties. 

A background in warranty 
and contract law 

It is important that consumer- 
merchant arbitration programs 
operate within the broad frame- 
work of contract, warranty, and 


con.sumer law. Traditionally, athi- 
(nitors have not rendered legal 
interprelalion.s or followed strict 
legal precedents. Instead, they’ve 
based their decl.sion.s on notions of 
fairness and common sense. How- 
over, in many cases arbitrators will 
be called upon to interpret and 
apply warranty and contract pro- 
vlsiun.s. They should, therefore, be 
aware of significant legal develop- 
ments which define individual 
responsibilities and obligations in 
tlie warranty and consumer-mer- 
chant field. We strongly recom- 
mend that arbitrators receive 
training in contract, warranty, and 
consumer law so their deci.sions 
can be informed by a basic under- 
.standing of the relevant legal 
principles. 

Scope of awards 

It’.s important to allow third-party 
decision-makers adequate flexibil- 
ity and discretion in fa.shioning 
awards, permitting them to tailor 
the remedy to suit the needs of the 
parties. A broad remedial policy 
also increases the likelihood that 
both parties will accept the deci- 
sion and feel they’ve been treated 
fairly. Many of the third-party pro- 



grams we reviewed have a wide 
range of remedies at their disposal, 
including repair of a defective 
product, extended warranties, re- 
funds, and awards that divide the 
cost of the repair between die 
customer and warrantor. 

In some programs, specific limi- 
tations have been placed on the 
size and scope of the award. For 
instance, many third-party pro- 
grams prohibit the award of conse- 
quential or incidental damages. 
Wliatcver the arguments for e>x- 
cluding consequential damages, 
dicre are good reasons for allowing 
die award of incidental damages. 
Incidental damages are those in- 
curred as a direct result of the 
disputed problem or failure and 
include .such items as taxi fares, 
towing charges, and rental car fees 
Incidental damages are of a defi- 
nite and usually modest amount, 
and most cu-stomers would reason- 
ably expect to be compensated for 
such items. By awarding incidental 
damages, a company can go a long 
way toward offering customers 
complete satisfaction for relatively 
little additional money. 

Where your program places 
limitations on awaj-ds, these limita- 
tions should be clearly stated from 
the outset in program materials 
and must bo made in accordance 
with state law. 

Public proceedings 

Although arbitration hearings tra- 
ditionally have been private pro- 
ceedings, companies should give 
consideration to opening arbitra- 
tion hearings orpanel deliberations 
to the public. Consumer protec- 
tion agencies and consumer organ- 
izations have expressed concern 
that private, third-party dispute 
resolution programs lack public 
accountability and therefore may 
be used as a means of hiding ser- 
ious problems .such as product de- 
fects and unlawful practices. A 
policy of opening third-party delib- 
erations to the public addresses 
this concern and increases the 
likelihood that public and private 
consumer organizations will refer 


Promote Your 
Program and 
Make It Easy 
to Use 

Even the best designed prognim.s 
can’t be effective unless ibe spon- 
soring organization advci ti.ses its 
services to the public and take.s 
steps to make them easily available 
to customers. 

One relatively inexpensive way 
to inform customers about a third- 
party program is to atlvertise it at 
your place of business. Brochures 
can be placed near cash registers 
or dealer service desk.s, along with 
eye-catching posters briefly 
explaining the purpose of llie pro- 
gram and procedures for filing 
complaints. (Make sure, all .sales 
personnel and company employees 
who handle complaints me pre- 
pared to explain how the program 
works.) By pubUerzing your third- 
party program, you help inspire 
contlaence in your internal 
procedures. 

Inform the customer about youi 
third-party progran> whenever it’s 
clear that a complaint ha.sn’t been 
handled to the customer’s satis- 
faction at the in-housc stage. One 
automobile company, for example, 
sends letters to all customers with 
unresolved complaints staling the 
company’s position and suggesting 
use of its third-party program. 

Relatively inexpensive adver- 
tising can l)e obtained Uirough local 
.shopping guides and handbills. 
Advertising in the mass media is 
naturally more expen.sive, but it 
can be a very effective way to 
attract new customers. See, for ex- 
lunple, the Ford Appeals Board 
advertisement we’ve reprinted in 
Appendix C. These advertisements, 
appearing in major local news- 
papers and in regional editions of 
national magazines, explain the 
function of the company’s program, 
the affiliations of the arbitrators, 
the types of complaints the pro- 
gram handles, and the procedures 
for submitting complaints for 


Season Schedule 

SEPTEMBER 8 

Cowboys 

9 pm 

SEPTEMBER 28 

Raiders 

1 pm 

OCTOBER 19 

Cardinals 

1 pm 

OCTOBER 26 

Saints 

1 pm 

NOVEMBER 2 

Vikings 

4 pm 

NOVEMBER 16 

Eagles 

1 pm 

DECEMBER 7 

Chargers 

1pm 

DECEMBER 13 

Giants 

12:30 pm 

1 Support Your Team 


Promote your pro^’ram and 
If Cfisi/ {t> llSt^ 


toll-free telephone number fo 
customer use. 

Many businesses attract fre* 
publicity in the local media bij 
announcing — in press releases 
at press conferences — new or 
expanded complalnt-handlhg p 
grams. Periodic press t'eleases o 
the number and types of cases be 
handled help attract ongoing 
coverage. 

Make contact with public a 
private organizations that frC' 
quently handle consumer con 
plaints. Familiarize them with yi 
program and request tlrat they re 
customers to it. One state attorr 
general’.s office, for example, h 
agreed to refer all auto-relate 
complaint.s (except those involv 
fraud or misrepresentation) to 
local industry-wide program. 

Even if customers know a p 
gram is available, they aren’t ap^ 
use it unless procedures for fil: 
complaints are straightforwan 
Experiment vrith the format of y 
complaint form until you’re cert 
it’s easy to follow. The form doe* 
need to request an exhaustive 
explanation of the problem if c 
tomers have the option of pre- 
senting their cases at oral hearir 
If, on the other hand, complaii 
are resolved solely on the basis 
written submissions, you’ll war 
your complaint form to elicit a 


Measures to 

Ensure 

Promptness 

We \visli to stress the importance 
of timely resolution of disputes in 
any third-party process, In most 
instances, bolli pai-ties have already 
invested considerable time and ^ 
effort going through the business’ 
in-house comphiint-handling proc- 
ess. Moreover, the customer has 
had to live with the problems that 
prompted the complaint. Your cus- 
tomers’ assessment of your com- 
plaint-handling program v^ill often 
depend in large part on how quicMy 
it resolves disputes. 

Tile most effective way to en- 
sure promptness is to impose strict 
time limits on the process, A real- 
istic time limit will be dictated by 
such factors as the basic design of 
the program, the complexity of the 
products or services involved, and 
the need for inspections or expert 
opinions. The lime limit, in any 
case, should strike a reasonable 
lialance between the parties’ need 
for a speedy decision and the third 
party's need for sufficient time to 
reach a fair decision. 

Strict time limits on adminis- 
trative procedures, such as mailing 
out complaint forms, obtaining 
additional information, and an- 
nouncing decisions, are also helpful. 
One program, for example, ac- 
knowledges receipt of a complaint 
within one working day and usually 
arrives at a decision within six days 
after the complaint is filed. 

If disputes arc decided by an 
arbitration panel on the basis of 
\vrillen submissions, panel meet- 
ings should be scheduled promptly. 
The meeting schedule should be 
flexible, allowing for additional 
meetings to handle any significant 
increases in the caseload, If fre- 
quent meetings are anticipated, it 
maybe necessary to select ^temate 
panel members to guarantee a 
quorum at each meeting. 

If the program uses oral hear- 
ings, the pool of available arbitra- 


tors should be large enough to 
permit prompt scheduling of hear- 
ings. The program arlmiiiMmtor.s 
should be scasitive topatlcrns that 
may emerge in the arbitration 
selection proce.ss, such as overuse 
of a particular arbitrator or cate- 
gory of arbitrators, which may 
cause scheduling delays. For ex- 
ample. if the parties consistently 
select allorncys as nrl)ilraUirs, the 
arbitration iwol may need addi- 
tional attorneys. 



7(Jo Many Time Oii/.v; don't ha 
accused of delay of name—take 
measures to insure yroiniHness. 


Assuring a 
Final Result 

flolli parlies to a complaint arc 
.seeking a ftnal result. It Is clent ly 
costly, time-consuming, and friis- 
trating to deal repeatedly with the 
same complaint. Moreover, If the 
dispute remains unresolved, (lie 
parties arc less likely to cnimgc 
with the customer-business rela- 
tionship intact. 

Finality in any dispute ro.solu- 
tlon process depends upon the 
parties’ acceptance of any resolu- 
tion reached and the presence of 
backup mechanisms for assuring 
performance. An otherwise well- 
designed dispute re.solution pro- 
gram may experience problems if 
there are no built-in limitations on 


"changes of heart.’’ The discussion 
which follows suggests techniques 
for ))n)inoting finality according to 
the lyi)c of dispute re.solution pro- 
cedure used. 

Finality in conciliation/ 
mediation 

Farlles are likely to abide by an 
agreenuinl reaelied through con- 
eillnlion/inedialion because it is 
one worked out by the parlies 
(heniselves, along with (be as.sist- 
ance of a disliileresled third parly. 
Neverlhele.s.s, the very informality 
of these procedures may result. In 
some Instances, in one parly or the 
other falling to conform to the 
agreement. This Is more likely to 
be a problem when eoneilialion or 
mediation is eondnclecl by plume, 
because the parlies may come away 
with diflerent interprelalions of 
the agreement. We recommend the 
fulknoina steps to help minimize 
non-perfonnanee In eoneilialion and 
medlallon agreements: 

>H At ihe outset and conclusion of 
the proees.s, the conclllalor/media- 
lor .should encourage l)o(li piirtle.s 
to view any agreement readied as 
final. 

* At the end of the mediation/ 
eoneilialion session, llie third parly 
should review llio ugreemonl to 
make certain evciyone undorsland.s 
it. 'Hie agreement .should be written 
clown, and both parlies should .sign 
the document. 

* Finally, the administering or- 
guni/nllon should conduct a follow- 
up cheek to .suhslantlale — and if 
necessary "prod” — performance. 
Tcdinically, any conciliation/ 
mediation agreement is non-bind- 
ing, hut pressures can he brought 
(0 liear on non-performers in n 
number of ways. A manufacturer 
can eslahli.sh a set of sanctions to 
he applied against any dealer who 
fails to comply with a negotiated 
settlement. Similarly, the adminis- 
tering organization can let it he 
known that It will suspend Its 
services for any parly refusing to 
abide by an agreement. A member- 
ship organization can expel any 
member refusing to comply with 
an agreement. 
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Touchdown; combined in-house 
end third parly complaint- 
handlinff praarams are a wiunlnff 
combitialion. 

Finality In arbitration 

It’s rare that tlie parties don’t com- 
ply with an arbritration award. But 
non-compliance can serlouslyjeop- 
ardizo tlie credibility of the decision- 
making process. These techniques 
can hmp to encourage voluntary 
perfonnance: 

An important procedure — but 
one whicn is often overlooked — is 
to explain the ground.? for denying, 
in whole or part, a party’s requested 
re.sohition. An unhappy customer 
has gone to considerable time and 
effort to submit a written, docu- 
mented complaint and then par- 
ticipate in a review process. A 
jierse, form-like response denying 
relief is frustrating and may result 
In dissatisfaction with the decision 
and distrust of the resolution proc- 
ess and Its sponsoring organization. 
Nor should the business view an 
unexplained, unfavorable decision 
as something to be borne without 
question. After all, your commit- 
ment to the third-party program 
and your employees’ positive atti- 


one likes to lose, but someone who 
receives a l/riefhut reasoned explan- 
ation of a negative decision is much 
accept the decision 
and he willing to use the program 
again. 

Awards should specify a time for 
performance. The arbitrator can 
retain jurisdiction over the dispute 
long enough to determine whether 
the award is carried out. 

Its likely that the parties will 
voluntarily abide by any award 
made. However, the existence of 
an enforcement mechani.sm not 
only assures performance when a 
party reneges but also acts as a 
powerful disincentive for non- 
performance from the beginning. 

Here's a list of enforcement tech- 
niques which have worked in both 
binding and one-way binding arbi- 
tration programs. 

Manufacturers can honor an 
asvard If tlieir dealers fail to take 
corrective action. 

ik On an industry-wide basis, pro- 
gram participants can pay “insur- 
ance” fees to cover performance of 
any awards. 

Jk The arbitrator can draw upon es- 
crow funds or performance bonds 
if a party fails to perform. 

Hfi The administering organization 
can set up its own sanctions, such 
as membership expulsion or denial 
of future services. 

Binding arbitration programs 
have an additional enforcement 
handle available to them because, 
as discussed earlier, arbitration 
awards are enforceable as court 
judgments. Several BBB offices 
have been successful in using 
volunteer attorneys to enforce 
arbitration awards. 

Follow-up and 
Recordkeeping 


is necessary to evaluate the effec- 
tiveness of a program. Early feed- 
back can quickly identify bottle- 
necks and lead the way to a more 
satisfactoryprocess. And customer 
satisfaction checks are helpful 
throughout the life of the program, 
both to monitor the process and to 
demonstrate to customers that their 
reactions arc important. 

Follow-up doesn’t have to in- 
volve elaborate recordkeeping. A 
simple questionnaire can be sent 
through the mail or a survey con- 
ducted by phone. In order to keep 
the data consistent, use a standard 
.set of questions. Follow-up can be 
done on a periodic basis (e.g., every 
six months) or a random sample 
technique can be used (e.g., sur- 
veying every tenth participant). A 
sample questionnaire, a composite 
of many of the ones currency in 
use, is included in Appendix D. 

Keeping records 

Recordkeeping is an essential ele- 
ment of any third-party dispute 
resolution program. You can better 
monitor your program’s perform- 
ance, thereby ensuring fair and 
expeditious resolution of com- 
plaints, and you can provide infor- 
mation to customers and the public 
on the effectiveness of the program. 

The first goal is best accom- 
plished by using a complaint con- 
trol log {see Appendix E) to track 
each complaint, the company s re- 
sponse, the length of the concili- 
ation/mediation phase, and the date 
of the settlement. The log wiU 
enable administrators to quickly 
locate complaints in process, as 
well as to monitor the overall per- 
formance of the program. 

Finally, information gathered 
from your program can be a useful 
public relations tool. Some pro- 
grams disclose the number of com- 
plaints filed and the ways in which 
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Appendix A 

A Shorthand Guide to Third-Party Programs 


Regardless of liow well your in-lion.se complaint- 
handling procedure.s work, yon may. still want and need 
a (lisinteiesled third party to resolve piu liciilaily difficult 
prol)lcin.s. 

Third-parly programs rely on one or more of the 
following teehnique.s: 

Conciliation 

A process in which an independent conciliator help.s 
tl^e two parties reach a voluntary, acceptable resolution 
of their dispute. 

Mediation 

A proce.ss similar to conciliation, but one in which the 
mediator plays a move active role, suggesting possible 
resolutions of the complaint. 

Arbitration 

A prooe.ss in which an independent arbitiator reviews 
the fact.s of the dispiile and renders a final decision Iry 
wliicli botli parties previously have agreed to abide. A 
numbiiv of programs are now employing a new ap- 
proach — one-way binding arhitratioti — where only 
the business is hound by the arbitrator’s decision. 

'llieso programs take a variety of forms, including: 

Independent programs available to 
all businesses 

The Bettor Business Bureau and the American Arbitra- 
tion Association offer a complete range of di.spuie 
resolution service.^ to all businesses. A growing number 
of local and state consumer affairs offices also provide 
those .ser\'ices, Mo.st of these programs offer their 
.services free to the customer and at little or no cost to 
tlie biisinos.s. 

Tailored programs 

Many of these organizations will also de.sign thiixl-parly 
programs to meet the specific needs of a business. 

Industry-wide programs 

A number of businesses in the same industry can pool 
their resources and .subscribe to the sei'vice.s of a .single, 
independent dispute re.solution organization. 

Business administered programs 

Firms with a regional or national network of offices may 
find it economical to appoint independent panels and to 
administer their own third-party program. 

When you are selecting or designing a third-party prtv 
gram, consider the following essential points; 

Use mediation or conciliation as an 
effective first step. 

Mediation/conciliation is inexpensive, fast, and effec- 
tive. The typical cost is $ 15 per case. The va.st majority of 
disputes can be resolved at this stage. 

Telephone niediation/conciliation is generally faster 


and less expensive than in-persoh niediation/conciliation 
and can be used to reach customers living in a broad 
geographical area. Nevertheless, in-peison mediation/ 
conciliation is sometimes prefevalde, especially when 
inspection of products or woi k perfonnance is necessoiy. 

Use arbitration to resolve complaints that 
cannot be settled through mediation/con- 
ciliation. 

Traditionally, arbitration decisions have been binding 
on botii parties. However, a growing number of busi- 
ne,s.scs are experimenting with arbitration tliat i.s binding 
only on the business. A one-way binding approach lends 
considerable credibility to the dispute re.solution proce.ss 
— and to the business itself. 

An excellent way to convince the public you arc cotn- 
iniltcd to a fair and final resolution of all complainl.s is to 
precommit your business to arbitrate any complaint that 
can’t be resolved through your in-bouse system. 

However, we .suggest that customers should not be 
precominilted to binding arbitration liecnuse it is un- 
likely that they, at the point of purchase, are in a position 
to adequately coasidcr the legal eonseciuenccs of .select- 
ing this proce.ss. 

If cusloinei's are asked to .suljniit to binding arbitration, 
wc .suggest that the agreement take place only after the 
dispute arises and after the customer ba.s been fully 
informed as to the consequenses ofbincling arbitration. 

Select a credible and competent third party. 

Ill .selecting a medialor/coiiciliator, con.sider these 
three basic iwints: 

^ The mediator/conciliator .slioukl be independent 
and objective. 

^ It is generally not advisable to combine the inedia- 
lor/concilialor and arbitrator role.s. 

5^ Training is essential to successful mediation/Tcbn- 
ciliatinn. 

In .selecting an arbitrator con.sider the three basic 
fonnats currently used: 

Selected arbitrator 

The parlies choose an arbitrator from a pool of volun- 
teers provided l>y the admini.stcring organization. 

Hi If an expert pool is used, experts should be drawn 
from non-industry sources to ensure tlieir independence. 

Hi If a non-expert pool is used, the pool should consi.st 
of arliitrators with a range of backgrounds to en.sure 
candidates acceptable to both parties. 

Appointed panel 

The administering organization appoints an arbitra- 
tion panel. Wc suggest that the majority of the panel 
should be non-industry representatives selected from 
recommendations solicited from local consumer groups 


or pulilic agencies. One of the consumer or public 
representatives .sltould be a technical expert. 

Appointed expert 

Tiie aclministci-ing organization appoints an arbitrator 
who is an expert in the subject matter of the dispute. 
Tlie success of this fomiat depends greatly on whether 
the parties penceive tlie appointing organization as 
indcpcnidcnl and ci-edible. 

Choose fair arbitration procedures. 

Two formats for case presentation are cuncnlly used — 
witten submissions and oral presentations. 

If the written submissions format is used, make note of 
the following suggestions: 

Provide assistance for non-Englisli .speaking or 
poorly educated customers. 

^ Allow panel members to review case iile.s well In 
advaTK'o of panel meetings. 

sH Allow parlies to respond to contrary sisserlions. 

If cases are decided on the basis of oral presentations, 
consider these sui^estlons: 

Take care to make tlie procedures clear, under* 
.standable and informal. 

* Remember tlial foi’inal rules of evidence nonnally 
used in a court setting are relaxed and that the 
arl)itrator serves ns tlie sole judge of the relevancy of 
the evidence. 

Hi Decide whether considerations of speed and in- 
formality make it advisalile to proliibit or limit legal 
representation at the hearings. 

* Allow representation by non-lawyers to assist cus- 
tomers who aren’t accustomed to pulilic speaking. 

Consider training arbitrators in warranty and contract 
law. Traditionally arbitrators are not bound by prece- 
dent or .statutes. Tliey base their decisions on notions of 
fairness and common sense. Nonethelc.s.s, because 
they are interpreting warranty and contract provision.s, 
it is important tliat arhitratoi s understand basic princi- 
ples of consumer and contract law. 

Arbitrators need flexibility in detemiining suitable 
awards. Most programs allow a variety of remedies 
such as specific repairs, replacement of defective 
products, extension of warranties and money awards. 
Consider giving arljitrators the discretion to include 
incidental damages in their awards. 

Businesses should give consideration to opening third- 
party deliberations to the public. This addresses con- 
cerns that private third-party programs lack public 
accountability. 

Promote your program and make it easy to 
use. ... 

A third-party program can be advertised m stores, in 
local shopping guides and in the mass media. A well- 


publicized, toll-free telephone number will increase the 
use of tlie program. Customers appreciate programs 
that offer straightfoi-ward, easy-to-follow procedures for 
filing complaints. 

Resolve complaints promptly. 

Timely resolution of disputes is one of the central 
factors influencing customers’ overall satisfaction with 
the progmm. 

The most effective way to ensure promptness is to 
impo.se a strict time limit on tlie proc(;s.s. If the program 
relics on written submissions, panel meetings should be 
.scheduled so the case load can be handled quickly and 
efficiently. 

If the program uses oral hearings, the pool of available 
arbitrators should be large enough to pennit prompt 
scheduling of hearing.^. 

Implement measures to ensure a final result. 

Since both parties are seeking a final result, procedures 
for encouraging and ensuring perfonnance are im- 
portant. 

Concihalion/mcdiation promotes final resolution.s, 
since the parties have reached a mutually acceptabh* 
agreement. Niwcrtlieles.s, third-party programs can 
take these step.s: 

* Encourage botli parties to view any agreement ns 
final. 

% Review tlie agreement with the parlies to make 
certain theyunderstandwhat they ve agreed upon. Put 
the agreement in writing and ask tliem to sign the 
document. 

Finality in arbitration can be encouraged by; 

* Explaining the ba-sis for the decision. 

Specifying a time for perfonnance of the award. 

F.nforcemenl techniques that have worked in both 
binding and one-way binding arbitration programs 
include: 

* The administering organization establishing its own 
sanctions, .such as membership expulsion or denial of 
future services. 

* Establishing escrow funds or requiring perfonnance 
bonds which the arbitrator can draw upon if a party 
fails to perform. 

Get feedback from your customers. 

Follow-up and recordkeeping can identify bottlenecks 
in the system and demonstrate to customers that their 
reactions are important. Follow-up doesnt have to be 
elaborate. Mailed questionnaires or telephone surveys 
can be used. A document control log helps monitor each 
stage of the proce.ss. Finally, information gathered from 
your program can be used as an effective public 
relations tool. 



Appendix B 

Bibliography on In-House Business Complaint Handling 


1. Blanding. Warren, and Harps. Leslie Hansen, 101 Ways to Improve Customer Service, a Manual fot 
Manufacturers <b- Distributors, Marketing Publications Inc. (Wa.shiiigton, D.C., 1976). A practical approach to 
customer service written from the point of view of manufacturers, distributors and wholesalers. The book discusses 
a wide range of customer service functions, including complaint-handling, communication procedures and a 
service manual containing useful fonns and guidelines. 

2. Rianding, Warren, Harps, Leslie Hansen, and Henry, William R. Jr., 133 Ways to Handle Customer Complaints, 
Marketing Publications Inc. (Washington, D.C.. 1979). A practical handbook for readers who liandle “c'ompany-to- 
company” complaints or customer complaints on a daily basis. Tli is book provides quick answers and recommends 
specific actions that businesses and organizations can use to effectively resolve customer problems and improve 
their customer relations. 

3. Cron, Rodney L., Assuring Customer Saiisfaction: A Guide for Business and Industry. Van Nostrand Reinhold 
Company (New York, 1974). A comprehensive survey of management approaches to complaint-handling and 
customer satisfaction. Specific guidelines are outlined with examples of complaint forms, checklists, organizational 
plans and various complaint-handling techniques. 

4. French, Benjamin I. Jr., Customer Service Manual — With Model Letters and Forms, Prenticc-Hall Inc., 
(Englewood Cliffs, New Jersey, 1976). This book discusses proven methods for managing customer service 
activities, including using personalized response letters as a sales tool, answering difficult customer complaints, 
handling recalls, streamlining and evaluating present customer service operations and compiling useful 
management reports. The “how-to” chapters, the 200 sample letters and personalized paragraphs and model 
complaint- and inquiry-processing forms iire all written to help new and experienced companies make their 
customer service more cost-effective. 

5. Habeeb, Virginia, Complaint Handling Your Guide For Turning Liabilities Into Assets, Sperry and Hutchinson 
Company (Fort Worth, Texas, June 1979). This book offers guidelines on how to dcvejop a well-organized 
complaint-handling system, including sample letters and forms, telephone and "face-to-face” complaint-handling, 
and techniques and suggestions for establishing company policy lor complaint-handling responsibility. 

6. Moseley, Lloyd W., Customer Service, The Road to Greater Profits, pp. 141-163, Lebhar-Friedmun Books, Chain 
Store Publishing Corporation (New York, 1979). This guide discusses the importance of handling customer 
complaints effectively and describes step-by-step methods for handling mail, telephone or face-to-face complaints. 
The book includes samples of monthly complaint report forms, complaint and suggestion forms, complaint letters 
and replie.s, and answers to commonly asked questions. 

7. Technical Assistance Research Program (TARP), Corwumcr Complaint Handling In America: Final Report, U.S. 
Office of Consumer Affairs (Washington, D.C., Contract No. HEW-05-74-292, September 1979). This report 
evaluates complaint-handling praclice.s used by government, business and voluntary organizations and makes 
recommendations. Includes an extensive review of business complaint-handling procedures and provides a 
detailed how-to manual which offers step-hy-slep guidelines for implementing a cost-effective complaint- 
handling .system. 


Miscellaneous 

1. Jones, Mary Gardiner, “The Consumer Affairs Office, Essential Element in Corporate Policy and Planning,” 
California Management Review, Vol. XX, No. 4, (Summer 1978), pp. 63-73. This article recommends that a 
corporate consumer affairs office play an essential role in management decision-making. The consumer affairs 
office functions as a link between the consumer and the corporation and as such can provide an "early warning” 
system which enables a corporation to correct past mistakes, todevise solutions to present problems and to promote 
intelligent growth. 




2. LaBarbcru, Pi lscilla A., and Uoscnberg, Larry j.. How Business Can Get Cbser to Consumers, New York Uni- 
versity Faculty of business Administration Working Paper Series, #78-10. (New York, January 1978). This paper 
discusses sources of consunun- input and oullincs a five step guide for designing a con.sumer information system 
which promises to narrow tli (5 gap l)ctwocn what consuincr.s need and what a company thinks consumers need. 


3. Ro.senberg. Larry J.. CzepJe), John A.; and Cohen, Lewis C., "Consumer Affairs Audits. Evaluation and Analysis. 
California Management Revieto, Vol. XIX. No. 3. pp. 12-20 (Spring 1977). This article describes a consumer audit to 
evaluate the effectiveness and efficiency of a corporation’s consumer affairs activities; the audit also can become 
part of an overall assessment of corporate social responsiveness. 


4. Ross. H. Laurence, and Littlcndd. Neil O.. "Complaint As A Problem-Solving Mechanism.” Law and Society 
Review, Vol. 12. pp. 199-216 (Winter 1978). This article evaluates the complaint-handling procedures used by a 
major retailer of television sets and appliances in the Denver metropolitan area. 


Appendix C 

Announcing the Ford Consumer Appeals Board. 
People who listen to both sides 
of a service problem. 



New from Ford Motor Company and its 
Maryland Ford and Lincoln-Mercury dealers. 



These people constitute the Ford Con- 
sumer Appeals Board, a new, impartial 
"service jury.” They will listen to both 
sides of an unsolved service problem 
and try to help you solve it . . . after 
you’ve taken these steps : 

Step one: If you have any kind of 
service-related problem, first discuss it 
with your dealer. He’ll do everything 


he reasonably can to solve the prob- 
lem. That’s how he stays In business, so 
most problems slop there. 

The new step: If the problem still 
isn’t being solved to your satisfaction, 
call this toll-free numben 1-800-241- 
8450. The Ford Consumer Appeals 
Board operator will put you in touch 
with a Ford Motor Company repre- 
sentative. In most cases, he or she 
can help you. If not, the problem will 
be presented to the Board. 

The Ford Consumer Appeals Board 
will meet to seek a fair and just decision 
in each individual case. And the Board's 
final decision is binding on Ford Motor 
Company and the Ford or Lincoln- 
Mercury dealer involved. But if is not 
binding on the customer. 

The Ford Consumer Appeals Board. 
It’s a better idea we think you’ll never 
need. But just in case . . , 


Jot down and keep 
this toll-free number: 
1 - 800 - 241-8480 

The Board is available only for service- 
related complaints involving Ford 
Motor Company vehicles 'and'Miiry- 
land Ford and Lincoln-Mercury deal- 
ers. It will not review complaints arising 
from the vehicle sale transaction; com- 
plaints currently in litigation or cases 
that invoK’e alleged personal injury or 
property damage; or complaints in- 
volving requests for consequential 
damages. 



Appendix D 

Customer Follow-up Questionnaire 


1. Do you feel your complaint was resolved 

fully? partially? not at all? 

2. Were you satisfied with the outcome of your hearing? 

Yes No 

Why? 

3. Prior to complaining to the arbitration panel, do you believe your dealer (distributor/rctailer) made 

an adequate effort to resolve your complaint? ; made a partial effort to resolve 

it? ; made no effort? 

4. At the hearing did you have the chance to bring out all the issues you thought important about the 

case? 

If not, why not? 


5. After contacting the arbitration panel, do you believe your complaint was handled quickly (a) by 
(name of company)? Yes/No; (b) by the arbitration panel? Yes/No. 

6. Do you feol the arbitrators were fair? Yes No . 

Why? 


7. Were you treated satisfactorily in your phone contacts with the staff? 

Yes No 

8. Would you use these services again if the need arose in the future? 

Yes No . 

9. Do you have any suggestions as to how these complaint handling procedures could he improved?. 



The following information is of great interest to us. Please include if you desire-. 

Name: 

Address: — 

Phone number: home^ work — 

Hearing number: 

Product; — 

Thank you for filling out this form. Your answers and comments will help us in evaluating and improving 
our dispute resolution process. 




Appendix E 

Complaint Control Log 
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Appendix F 

state and Local Consumer 
Affairs Offices Offering Arbitration 

Governor’s Office of Consumer 
Affairs — Georgia 

225 Peach Street, N.E. 

Suite 400 

Atlanta, Georgia 30303 
(404) 656-3790 (out-of-state) 

800-282-4900 (in state) 

Maryland Consumer Protection 
Division 

Office of Attorney General 
26 South Calvert Street 
Baltimore, Maryland 21202 
(301) 383-3700 

Montgomery County Office 
of Consumer Affairs 

611 Rockville Pike 
Room 201 

Rockville, Maryland 20852 
(301) 279-1776 

Rhode Island Public Protection 
Consumer Unit 

Department of the Attorney 
General 
56 Pine Street 

Providence, Rhode Island 02903 
(401) 277-3163 

Rhode Island Consumer Council 

365 Broadway 

Providence, Rhode Island 02902 
(401) 277-2764 

Arlington County Office 
of Consumer Affairs 

2049 15th Street, N. 

Arlington, Virginia 22201 
(703) 558-2142 

Fairfax County Department 
of Consumer Affairs 

4031 University Drive 
Fairfax, Virginia 22030 
(703) 691-3214 

Virginia State Office 
of Consumer Affairs 

Department of Agriculture 
and Consumer Semces 
825 E. Broad Street Box 1163 
Richmond, Virginia 23209 
(804) 786-2042 



